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©niteb States Court of gppeafc 

District of Columbia 


No. 9241 


Willis L. Haines, 
t/a Haines Motor Company, 

Appellant , 


Paul A. Porter, Administrator , 
Office of Price Administration, 

Appellee. 


Appeal From the District Court of the United States 
for the District of Columbia 


BRIEF FOR APPELLANT 


I 

JURISDICTION 

. * I 

The United States Court of Appeals for the District of 
Columbia has jurisdiction of this case under the Act of 
March 3, 1921, 41 Stat. 1312, c. 125, Sec. 12 (Title 17, Se<i. 
101, District of Columbia Code, 1940). 
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' STATEMENT OF THE CASE 

I 

« 

1 

On July IT, 1945 a complaint for a permanent injunction 
with treble damages growing out of the sale of an automo¬ 
bile was filejd under the provisions of the Emergency Price 
Control Act of 1942 by the Office of Price Administration 
against Willis L. Haines, t/a Haines Motor Company, and 
Robert Muijphy. 

The defendants filed an answer thereto denying material 
allegations ;of the complaint. Issue was joined thereon and 
the matter {proceeded to trial on the 7th day of December, 
1945. (Joint Appendix pp. 2a-6a) 

f 

At the conclusion of testimony, an agreed statement of 
which appejars in the Joint Appendix, pp. 10a-17a, the court 
made the following findings of fact and conclusions of law-: 

j 

j Findings of Fact 

1. Plainiiff, Chester Bowles, is Administrator of the 
Office of Price Administration. 

2. Defendant, Willis L. Haines, is, and wms at all times 
pertinent thereto, the sole owner of Haines Motor Company, 
located at r 3715 Bladensburg Road, Colmar Manor, Mary¬ 
land. Said defendant is also a partner in the Action Serv¬ 
ice Company, located at 3715 Georgia Avenue, N.W., in the 
District of Columbia, and has and maintains an office at 

that address. 

I 

3. The defendant, Robert Murphy, was at all times per¬ 
tinent hereto the duly authorized agent of the defendant, 
Haines. Said Robert Murphy resides in the District of 
Columbia: 


i 

i 

t 

i 


i 


3 


4. Jurisdiction of this action is conferred upon the j 
Court by Section 205(c) of the Emergency Price Control 
Act of 1942, as amended. 

5. Pursuant to the provisions of Section 2(a) of the Act, 
the Price Administrator issued and there was published j 
in the Federal Register Maximum Price Regulation 540, | 
effective June 10, 1944. 

6. On or about May 30, 1945, the defendants sold, deliv- j 
ered and transferred to Jonas Reiner a used 1942 Lincoln 
Convertible Coupe, equipped with radio, heater and liqua- 
matic drive, and received in payment therefor the total 
sum of $3,100, $2,906 thereof by check and $194 in cash. At | 
the time of said sale and delivery the lawful maximum 
price for said automobile was $2906. 

7. Defendants, Willis L. Haines and Robert Murphy, 
sold and delivered said used passenger automobile with 
full knowledge that the sum of $3,100 was $194 in excess 
of the lawful selling price, thereby willfully violating the 
provisions of the Emergency Price Control Act of 1942 as ! 
amended. 

8. Jonas Reiner, the purchaser, failed to institute an 
action under Section 205(e) of the Act within thirty (30) 
days from the date of the occurrence of the violation. 

Conclusions of Law 

1. The court has jurisdiction of the parties hereto under 
the subject matter hereof. 

2. Defendants willfully violated the provisions of Maxi¬ 
mum Price Regulation 540 by selling and delivering a used 
passenger automobile for $194 in excess of the maximum: 
lawful price. 

3. A permanent injunction should issue restraining de¬ 
fendants from violating the provisions of Maximum Price 
Regulation 540. 
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I 
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4. Plaintiff is entitled to recover treble damages in the 
sum of $582 j 

j m 

! 

t 

| STATEMENT OP POINTS 

i 

« 

Appellantj contends that the lower court erred in the fol¬ 
lowing respects: 

1. In permitting the secretary of the complaining wit¬ 
ness, Jonas Reiner, to testify to intercepted telephone con¬ 
versations between Jonas Reiner and some other party 
over the objection of defendant. 

2. In finding as a fact that on or about May 30, 1945 the 
defendant, Willis L. Haines, t/a Haines Motor Company, 
sold, delivered, and transferred to Jonas Reiner a used 
1942 Lincoln Convertible Coupe, equipped with radio, 
heater and’ liquamatic drive, and received in payment 
therefor thp total sum of $3,100, $2,906 thereof by check 
and $194 ifi cash. 

3. In finding as a fact that defendant, Willis L. Haines, 
sold and delivered said used passenger automobile with 
full knowledge that the sum of $3,100 was $194 in excess 
of the lawful selling price, thereby willfully violating the 
provisions of the Emergency Price Control Act of 1942, 
as amended. 

4. In concluding as a matter of law that the defendant, 
Willis L. Haines, -willfully violated the provisions of Maxi¬ 
mum Price Regulation 540 by selling and delivering a used 
passenger automobile for $194 in excess of the maximum 
lawful price. 

5. In concluding as a matter of law that a permanent 
injunction- should issue restraining defendant, Willis L. 


i 



Haines, from violating the provisions of Maximum Priced 
Regulation 540. 

6. In concluding as a matter of law that the plaintiff was 
entitled to recover treble damages in the sum of $582 from 
the defendant, Willis L. Haines. 

I 

7. In approving a final decree which carried into effect 
the findings of fact and conclusions of law made by the 
Court 
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[ARY OF ARGUMENT 


1. Any telephonic communication is protected by the 
Federal Communications Act (Act of June 19, 1934, Chap* 
ter 652, Section 604, 48 Stat. 1103, 47 USCA 605), and an 
interception of the communication by the secretary of 
either party to the conversation is an interception within 
the meaning of the Act. 


2. No agency exists in the commission of crime, and an 
individual, even though he be an employer, may not be 
held responsible for the criminal acts of his agent unless 
he knowingly and voluntarily cooperates with, aids, assists, 
advises or encourages the agent in the commission of the 
crime. 

3. The telephone conversations testified to by the wit¬ 
ness, Reiner, were inadmissible because the proper founda¬ 
tion had not been laid to establish the identity of the per¬ 
son with whom the witness was conferring. 


4. The court made findings of fact and conclusions of law 
which were unsupported by evidence. 
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V 


ARGUMENT 


1 . 

1 

.Amy Telephonic Communication Is Protected by the Fed¬ 
eral Communications Act (Act of June 19,1934, Chap¬ 
ter 652,' Section 604, 48 Stat. 1103, 47 USCA 605), and 
an Interception of the Communication by the Secre¬ 
tary of Either Party to the Conversation Is an Inter¬ 
ception Within the Meaning of the Act. 

« 

The court erred in permitting the secretary of the com¬ 
plaining witness, Jonas Reiner, to testify to intercepted 
telephone conversations between Jonas Reiner and some 
other party. 

i 

“• * * and no person not being authorized by the 
sender shall intercept any communication and divulge 
or publish the existence, contents, substance, purport, 
effect, or the meaning of such intercepted communica¬ 
tion to'any person; • • (Act of June 19,1934, Chap. 

652, Sec. 605, 48 Stat. 1103, 47 USCA 605) 

» 

Practically all federal court decisions prior to 1937 deal¬ 
ing with wire tapping or interception of telephonic commu¬ 
nications by any means whatsoever have been made obso¬ 
lete by the' following cases: 

Polakoff v. U.S., 112 F(2) 888 (2 Cir.) dec’d June 
10 1940 

Nardone v. U.S., 302 U.S. 379, 58 S.Ct 275, 82 L.Ed. 
314 

Nardone v. U.S , 308 U.S. 338, 60 S.Ct. 266, 84 L.Ed. 
307 

Weiss v. U.S., 308 US. 321, 60 S.Ct. 269, 84 L.Ed. 
298 
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Goldstein v. U.S., 316 U.S. 114, 86 L.Ed. 1312 
Goldman v. UJ3., 316 U.S. 129, 86 L.E<L 1322 

This case presents a situation identical with that con¬ 
tained in the Polakoff case, supra,, and it was there stated: 

“• * • each party (to a telephone conversation) is 
alternately sender and receiver and it would deny all 
significance to the privilege created by Sec. 605 to hold 
that because one party originated the call he had the | 
powder to surrender the other’s privilege. There can! 
not be the least doubt of this as to the answers of the 
party called up * • *. It is impossible satisfactorily so 
to dissect a conversation and the privilege is mutual;] 
both must consent to the interception of any part off 
the talk. 

“Moreover the recording was an interception- • • • 
We assume that the situation would have been no 
different had the agent merely listened at the exten¬ 
sion, and taken down what he heard by shorthand. The 
statute does not speak of physical interruptions of] 
the circuit, or ‘taps’, it speaks of ‘interceptions’ and] 
anyone intercepts a message to whose intervention as. 
a listener the communicants do not consent; the means 
he employs can have no importance; it is the breach of 
privacy that counts. 

“U.S. v. Yee Ping Jong, D. C. 26 F. Supp. 69, is to the! 
contrary but does not persuade us.” 

While certiorari was denied in the Polakoff case, supra J 
in Goldman v. U.S., supra, the court cites with approval the 
Polakoff case and states, on page 333: 

“What is protected (By Section 605) is the message 
itself throughout the course of its transmission by the 
instrumentality or agent of transmission.” 

So also the Goldstein case, supra, cites with approval 
the Polakoff case. While the Goldstein case holds that one 
not a party to the intercepted message has no standing to 
contest the violation of Section 605 of the Communication^ 
Act, that decision does no more than apply common lay 
principles relating to search and seizure to the court 

i 


I 


{ s 

interpretation of the Communications Act. It is unneces¬ 
sary to point out the inapplicability of the Goldstein case, 
supra, to the case under consideration because the lower 
court impliedly found as a fact that appellant was a party 
to telephone! conversations with the witness, Reiner. 


No Agency Exists in the Commission of Crime and an Indi¬ 
vidual, Even Though He be an Employer, May Not 
be Held Responsible for the Criminal Acts of His 
Agent Unless He Knowingly and Voluntarily Cooper¬ 
ates With, Aids, Assists, Advises or Encourages the 
Agent in the Commission of the Crime. 

While a corporation may be held liable for the criminal 
acts of its agent committed in the course of his employ¬ 
ment, on the theory that a corporation is not amenable to 
the process of law except through its agents, the same is 
not true of an individual acting on behalf of another indi¬ 
vidual (American Medical Association v. U.S., 76 U.S. 
App. D. C, 70) 

Anderson v. The Metropolitan Life Insurance Company, 
128 Misc. lil, 218 N.Y. Supp. 494 (1926) states: 

“To hold a principal liable for unauthorized acts, 
criminal in their nature, would indeed be a dangerous 
doctrine. Agency in the perpetration of crimes cannot 
exist. In the instant case the agent, for the time being, 
ceased to further his master’s affairs and during this 
suspended period acted entirely outside the orbit of 
any authority. The acts of the collector were so essen¬ 
tially personal that I feel it would be straining the law 
to the; breaking point to hold the insurance company 
liable for his wanton criminal acts.” 

See also: note dealing with liability of the principal for 
criminal acts of the agent in Vol. 4, Negligence Compensa¬ 
tion Cases Annotated, 119 N; MEECHAM on Agency, 


i 
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Volume 2, Sec. 383; Corpus Juris Secundum, Volume 2, 
Sec. 383. # | 

3. 

The Telephone Converations Testified to by the Witness, 
Reiner, Were Inadmissible Because No Proper Foun¬ 
dation Was Laid to Establish the Identity of the Per¬ 
son With Whom the Witness Was Conferring. j 

! 

Carroll v. Parry , 43 U.S. App. D.C. 363, Ann. Cas. 1916 
E, 971, at page 375: 

i i When material to the issues, communications 
through the medium of the telephone may be shown 
in the same manner and with like effect as conversa¬ 
tions had between individuals face to face, but the 
identity of the party sought to be charged with a lia¬ 
bility must be established by some testimony, either 
direct or circumstantial.” 

Johnson v. Fitzhue , 91 Or. 247, 178 Pac. 230: j 

* 4 Whether the conversation and participants were 
identified must, in the nature of things, depend upon 
the circumstances of each case where there is no direct 
statement that the voice of the individual at the other 
end of the line was recognized.” 

Note, 71 A.L.R. 30: 

“When the communication is of such a nature that 
it can be properly made only to a particular individ¬ 
ual, or where a particular individual is sought to be 
charged with an admission made in a telephone con¬ 
versation his identity must be shown.” 

See collection of state cases cited in 71 A.L.R. 42, 51 anfl 
105 A.L.R. 326, holding circumstantial evidence to be suf¬ 
ficient or insufficient to establish identification. 

I 

The identification of Mr. Haines as the individual wifh 
whom Mr. Reiner had telephone conversations during the 
month of May 1945 is insufficient for the following rea¬ 
sons: 
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1. The witness was unable to establish the telephone 
number which was called to reach Mr. Haines. 

2. The witness, Reiner, failed to identify the voice of 

Mr. Haines despite the fact that the witness re¬ 
mained in the court room throughout the lengthy 
testimony given by Mr. Haines. i 

4. 

The Court Made Findings of Fact and Conclusions of Law 
Which Were Unsupported by Evidence. 

A reading of the record as a whole or of the agreed 
statement of proceedings, Joint Appendix, pp. 10a-17a, 
fails to disclose any substantial evidence upon which a 
finding against appellant could be made. Other than tele¬ 
phone conversations already alluded to in appellant’s 
brief, ther4 is no evidence whatsoever identifying appel¬ 
lant with the transaction in question. 

Although the proposal to sell an automobile in excess of 
the ceiling price was brought to the attention of Mr. 
Bowles, Administrator of the Office of Price Administra¬ 
tion, and subsequent to telephone conversations testified to 
by the witness, Reiner, an Office of Price Administration 
investigator named Wells visited the Haines Motor Com¬ 
pany and saw Mr. Haines drive the automobile in ques¬ 
tion into the lot, yet he did not attempt to have any con¬ 
versation with Mr. Haines regarding the proposed sale, 
the price, * or supposed telephone conversations between 
Mr. Haines and Mr. Reiner. 

The testimony of the witness, Reiner, should not be 
accepted at face value because of established bias and 
prejudice on his part. 

The facts alleged in the complaint, if true, establish 
guilt of crime. (Sec. 205(b) Emergency Price Control Act 
of January 30, 1942, as amended, Chapter 26, 56 Stat. 23, 
50 FCA. App. 25) 
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4 ‘Any person who willfully violates any provision of 
section 4 of this Act, and any person who makes any 
statement or entry false in any material respect in any 
document or report required to be kept or filed under 
section 2 or section 202, shall, upon conviction thereof, I 
be subject to a fine of not more than $5,000, or to im¬ 
prisonment for not more than two years in the case of 
a violation of section 4(c) and for not more than one 
year in all other cases, or to both such fine and im¬ 
prisonment. Whenever the Administrator has reason 
to believe that any person is liable to punishment un- j 
der this subsection, he may certify the facts to the 
Attorney General, who may, in his discretion, cause 
appropriate proceedings to be brought.” 

There is some respectable authority to the effect that 
evidence offered in support of a civil action should meet 
the standards established by law for the proof of commis¬ 
sion of crime, when the facts alleged, if true, constitute J 
guilt of crime. 

Sprague v. Bodge, 48 HI. 142 
Sinclair v. Jackson , 47 Me. 102, 74 Am. Dec. 476 
Fidelity Mutual Life Association v. Mettler, 185 U.S. 
308, 46 L.Ed. 922, 22 Sup. Ct. 662 

The majority view is that in a civil action where facts j 
are alleged which constitute a crime, it is none the less j 
necessary to establish the civil case only by a preponder- \ 
ance of the evidence. There is a tendency in many courts 
to blend the two views and require something more than 
proof by a preponderance of the evidence and something! 
less than proof beyond a reasonable doubt. (Collection of \ 
cases, 62 A.L.R. 1456) 

Nothing other than circumstances even remotely connect 
appellant with the transaction in question. When circum¬ 
stantial evidence is relied upon, it should be subjected to 
the following conditions: (Wharton’s Criminal Evidence, 
11 Ed., Vol. 2, pp. 1605-6) 

1. It should be acted upon with caution. 
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2. All the essential facts must be consistent with the 
hypothesis of guilt, as that is to be compared with 
all the facts provided. 

3. The facts must exclude every other reasonable 
theory or hypothesis except that of guilt. 

4. The facts must establish such certainty of guilt of 
the accused as to convince the mind beyond all rea¬ 
sonable doubt that the accused is the one who com¬ 
mitted the offense. 

5. 

T 

CONCLUSION 

« 

For the reasons set forth above, appellant submits that 
the judgment below should be reversed. 

* Respectfully submitted, 

John L. Ingoldsby, Jr., 

1025 Connecticut Avenue, 
Washington 6, D. C. 

Attorney for Appellant. 
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IN THE DISTRICT COURT 
1 OF THE UNITED STATES 

FOR THE DISTRICT OF COLUMBIA 

Chester Bowles, Administrator 
I Office of Price Administration 

I Federal Office Building No. 1 

2nd and C Streets, S. W. 

Washington, D. C. 

Plaintiff , 
v. 

Willis L. Haines, trading as 
Haines Motor Company 
Robert Murphy 

‘ 3715 Bladensburg Road 

Colmar Manor, Maryland 

; Defendants. 

Civil Action 
No. 29773 

Filed July 17, 1945. Charles E. Stewart, Clerk. 

Complaint for an Injunction and for Treble Damages 
Under the Provision of the 
Emergency Price Control Act of 1942 

1. In the f judgment of the Administrator, defendants 
have engaged in acts and practices which constitute a viola¬ 
tion of Section 4(a) of the Emergency Price Control Act 
of 1942 (56 Stat. 23, 765., 57 Stat. 566., P.L. 3S3, 78th Cong., 
E.O. 9250, 7 F.R. 7871, E.O. 9328, 8 F.R. 4681), hereinafter 
called the “Act” in that the defendants have violated Max¬ 
imum Price Regulation 540, as amended, (9 F.R. 6434) 
effective in accordance with the provisions of the Act, and, 
therefore, pursuant to Section 205(a) of the Act, the Price 
Administrator brings this action to enforce Section 4(a) 
of said Act and said Regulation. 
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3a j 

2. Jurisdiction of this action is conferred upon the Court 

by Section 205(c) of the Act. | 

3. Pursuant to the provisions of Section 2(a) of the Act 
the Price Administrator issued and there was published in 
the Federal Register Maximum Price Regulation 540 effecj- 
tive June 10, 1944 (9 FJt. 6434) hereinafter referred to as 
the “Regulation”, which Regulation as amended has been 
at all times since the date of its issuance in full force and 
effect. 

i 

4. At all times hereinafter mentioned defendant Willis 
L. Haines was, and now is, the sole owner and active man¬ 
ager of Haines Motor Company, 3715 Bladensburg Road, 
Colmar Manor, Maryland, and the defendant Robert Mur¬ 
phy was, and now is, a salesman employed by said defend¬ 
ant Willis L. Haines. Defendants were and now are en¬ 
gaged in the business of selling used passenger automo¬ 
biles for which, upon sale by defendants, maximum prices 
are and were established by said Regulation. 

5. Defendant Willis L. Haines has violated the 
2 Regulation in the following particulars: 

(1) On, to wit. May 30, 1945 defendant Willis L. 
Haines sold and delivered to one Jonas Reiner a 1942 
Lincoln convertible coupe for the sum of $3100, Al¬ 
though the lawful ceiling price was $2906. The over¬ 
charge amounted to $194. Jonas Reiner has failed to 
institute an action for treble damages under the pro¬ 
visions of Section 205(e) of the Emergency Price Con¬ 
trol Act of 1942, as amended. 

(2) On, to wit, May 30, 1945 defendant’ Willis L. 
Haines, acting by and through his duly constituted 
agent Robert Murphy, sold and delivered to one Jonhs 
Reiner a 1942 Lincoln convertible coupe for the silm 
of $3100, although the lawful ceiling price was $2906. 
The overcharge amounted to $194. Jonas Reiner has 
failed to institute an action for treble damages under 
the provisions of Section 205(e) of the Emergency 
Price Control Act of 1942, as amended. 
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(3) On, to wit. May 26, 1945 defendant Willis L. 
Haines offered and attempted to sell a 1942 Lincoln 
convertible coupe for the stun of $3100 although the 
lawful ceiling price therefor was $2906. 

(4) On, to wit, May^30,1945 and for many days pre¬ 
vious thereto defendant Willis L. Haines displayed for 
sale a 1942 Lincoln convertible coupe without having 
affixed thereto a label or tag as required by the provi¬ 
sions of Section 10 and Appendix (e) of the Regula¬ 
tion. 

(5) Defendant Willis L. Haines has failed to keep 
and make available for examination by the Office of 
Price Administration the information in regard to 
every used car he has acquired for re-sale, since the 
effective date of the Regulation, required by the provi¬ 
sions of Section 12 of the Regulation. 

(6) On, to wit, May 30, 1945 defendant Willis L. 
Haines prepared and delivered to the purchaser or 
caused to be prepared and delivered to the purchaser, 
a certificate of transfer containing false and mislead¬ 
ing statements of the price at which he sold a used 
passenger automobile to one Jonas Reiner. 

3 6. Defendant Robert Murphy has violated the 

Regulation in the following particulars: 

(1), On, to wit, May 30, 1945 defendant Robert Mur¬ 
phy sold and delivered to one Jonas Reiner a 1942 
Lincoln convertible coupe for the sum of $3100, al¬ 
though the lawful ceiling price was $2906. The over¬ 
charge amounted to $194. Jonas Reiner has failed to 
institute an action for treble damages under the pro¬ 
visions of Section 205(e) of the Emergency Price Con¬ 
trol Act of 1942, as amended. 

WHEREFORE, plaintiff demands: 

L A permanent injunction and an injunction pendente 
lite directed to the defendants, defendants’ agents, em¬ 
ployees, servants and all other persons in active concert 
or participation with any of them, jointly and severally, 
restraining them from engaging in or causing any of the 
following acts or omissions to act: . 
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(a) Selling, delivering or offering to sell or deliver 
any used passenger automobiles at prices in excess of 
the maximum prices established therefor by Maximum 
Price Regulation 540. 

(b) Doing or omitting to do any other act of viola¬ 
tion of the provisions of Maximum Price Regulation 
540 or of any other regulation establishing maximuiji 
prices for said commodities. 

(c) Offering, soliciting, attempting or agreeing to 
do any of the foregoing. 

2. Judgment in the sum of $582 which sum is three times 
the amount of the overcharge. 

3. Such other and further relief as is just. 

Carl W. Berueffy, 

District Enforcement Attorney • 

J. Grahame Walker, 

Assistant Enforcement Attorney 

F. L. Williamson, 

Assistant Enforcement 

Attorneys for Plaintiff, 

Office of Price Administration, 

5601 Connecticut Ave., N. W.j 

■ 

Answer of Defendant, WiUis L. Haines, 

To Complaint for Injunction and for Treble Damages 

. 

1. The defendant, Willis L. Haines, is without 
4 knowledge as to the matters set out in paragraph 1 
of the Complaint and, therefore, can neither admit 
nor deny the allegations therein. j 

2. The defendant admits the allegations set out in para* 
graph 2. 


Attorney 
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3. The defendant, Willis L. Haines, is without knowl¬ 
edge as to the matters set out in paragraph 3 and, there¬ 
fore, can neither admit nor deny them. 

4. The defendant, Willis L. Haines, admits that he is the 
owner of the Haines Motor Company, located in Colmar 

* Manor, Maryland, and that Robert Murphy is employed by 
him, and that he is engaged in the business of selling used 
automobiles. 

5. The defendant, Willis L. Haines, denies the allega¬ 
tions of paragraph 5. 

6. Since the allegations in paragraph 6 do not apply to 
the defendant, Willis L. Haines, he is advised that he can 
not answer this paragraph. 

Having fully answered the Complaint filed herein, the 
defendant, Willis L. Haines, prays the same to be dis¬ 
missed. ! 

Willis L. Haines 

PRINCE GEORGES COUNTY, MARYLAND, to wit: 

Willis L. Haines, being first duly sworn, deposes on oath 
and says that he has read the aforegoing Answer, 
5 by him subscribed; that the matters contained there- 

i 

in ar6 true to the best of his knowledge, information 
and belief. « 

Willis L. Haines 

Subscribed and sworn to before me this 13th day of Au¬ 
gust, 1945.' 


Notary Public 

(Copy of aforegoing Answer mailed to Carl W. Berueffy, 
J. Grahamje Walker and F. L. Williamson, Esqs., Attor¬ 
neys for Plaintiff, Office of Price Administration, 5601 
Connecticut Avenue, N. W., Washington, D. C., this 13th 
day of August, 1945.) 


Robert W. McCullough 
Attorney for Defendant 

Robert W. McCullough 
808 H St, N. E. 

Washington, D. C. 

Lincoln 2160 

(Attorney for Defendants) 


Findings of Fact and Conclusions of Law 
6 Findings of Fact. 

1. Plaintiff, Chester Bowles, is Administrator of 
the Office of Price Administration. 

2. Defendant, Willis L. Haines, is, and was at all times 
pertinent hereto, the sole owner of Haines Motor Comi 
pany, located at 3715 Bladensburg Road, Colmar Manor, 
Maryland. Said defendant is also a partner in the Action 
Service Company, located at 3715 Georgia Avenue, N. W., 
in the District of Columbia, and has and maintains an office 
at that address. 

I 

3. The defendant, Robert Murphy, was at all times per¬ 
tinent hereto the duly authorized agent of the defendant 
Haines. Said Robert Murphy resides in the District of 
Columbia. 

i 

4. Jurisdiction of this action is conferred upon the Court 
by Section 205(c) of the Emergency Price Control Act of 
1942, as amended: 

5. Pursuant to the provisions of Section 2(a) of the Act, 
the Price Administrator issued and there was published in 
the Federal Register, Maximum Price Regulation 540, 
effective June 10,1944. 

6. On or about May 30, 1945, the defendants sold, deliv-j 
ered and transferred to Jonas Reiner a used 1942 Lincoln | 
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Convertible Coupe, equipped with radio, heater and liqua- 
matic drive, and received in payment therefor the total 
sum of $3100.00, $2906.00 thereof by check, and $194.00 in 
cash. At the time of said sale and delivery the lawful max¬ 
imum price for said automobile was $2906.00. 

7. Defendants, Willis L. Haines and Robert Murphy, 
sold and delivered said used passenger automobile with 
full knowledge that the sum of $3100.00 was $194.00 in 
excess of the lawful selling price, thereby willfully violat¬ 
ing the provisions of the Emergency Price Control Act of 
1942, as amended. 

7 8. Jonas Reiner, the purchaser, failed to institute 

an action under Section 205(e) of the Act within 
thirty (30) days from the date of the occurrence of the 
violation. 


Conclusions of Law 

i 

1. The Court has jurisdiction of the parties hereto under 
the subject matter hereof. 

2. Defendants willfully violated the provisions of Maxi¬ 
mum Price Regulation 540 by selling and delivering a used 
passenger automobile for $194.00 in excess of the maxi¬ 
mum lawful price. 

3. A permanent injunction should issue restraining de¬ 
fendants ffom violating the provisions of Maximum Price 
Regulation 540. 

4. Plaintiff is entitled to recover treble damages in the 
sum of $582.00. 

F. Dickinson Letts 
Justice 
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No objection to form 
J. L. Ingoldsby, Jr. 
Attorney for Defendants 
December 11, 1945 

Final Decree 


Filed December 1, 1945. Charles E. Stewart, Clerk. 
169 This canse came on to be heard at this term of 
Court and evidence was adduced in open court and 
upon consideration thereof it is by the Court this 13th dapr 
of December, 1945, 


ADJUDGED, ORDERED AND DECREED that the de- 
fendants, Willis L. Haines and Robert Murphy, their 
agents, employees, servants and all other persons in active 
concert or participation with any of them, jointly and sev¬ 
erally, be and they are hereby permanently restrained 
from engaging in or causing any of the followings acts or 
omissions to act: 


(a) Selling, delivering or offering to sell or deliver 
any used passenger automobiles at prices in excess of 
the maximum prices established therefor by Maximum 
Price Regulation 540. 

(b) Doing or omitting to do any other act in viola¬ 
tion of the provisions of Maximum Price Regulation 
540 or of any other regulation establishing maximum 
prices for said commodities. 


(c) Offering, soliciting, attempting or agreeing to 
do any of the foregoing. 

And it is further adjudged, ordered and decreed that tlie 
plaintiff be awarded judgment in th*e sum of $582.00. 

F. Dickinson Letts 
Seen: Justice 

Robert W. McCullough 
John L. Ingoldsby, Jr. 

Attorneys 



DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA - 


Paul A. Porter, Administrator, 
Office of Price Administration, 

Plaintiff, 


v. 


Willis L. Haines, 

t/a Haines Motor Company et al 

Defendants. 


STATEMENT OF THE CASE 


The following statement has been agreed upon by the 
parties for the convenience of the Court as a fair state¬ 
ment of what took place in the trial court, but it is not in¬ 
tended to be all inclusive of what transpired there. For 
matters of detail the Court is referred to the transcript 
which has been made a part of the record on appeal. 

The above-entitled cause came on for trial on Decem¬ 
ber 7, 1945 at 10 o’clock A.M. before Associate Justice F. 
Dickinson Letts. The Administrator was represented by 
J. Grahaih Walker, Esquire, Assistant Enforcement At¬ 
torney, Office of Price Administration, and the defendants 
were represented by Robert E. McCullough and John L. 
Ingoldsby, Jr. 
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Thereupon, the attorney for the Office of Price Admin- 
istration made an opening statement summarizing the 
nature of the proceeding. Defendants’ counsel immedi¬ 
ately thereafter made an opening statement in which he j 
admitted certain allegations contained in the complaint 
and he outlined the defense of the defendant, Willis L. 
Haines. ! 

Thereupon JONAS REINER was called as a wit¬ 
ness who testified that he was a manufacturer of textiles 
and apparel and that during the month of May, 1945, he 
was Deputy Administrator of the Surplus Property Board; 
that some time during the month of May, 1945 he was in¬ 
terested in purchasing a 1942 Lincoln convertible coupe; 
that an advertisement appearing in the Washington EVE¬ 
NING STAR, advertising automobiles, of the Haines Mo¬ 
tor Company was called to his attention; that that list con¬ 
tained a 1942 Lincoln convertible which was advertised 
for sale for $3,100. Mr. Reiner testified further that his 
secretary then placed a telephone call for him and that 
when the voice answered at the other end of the telephone 
he asked for Mr. Haines and the man he spoke to stated 
that it was Mr. Haines speaking and that Mr. Reiner then 
asked if he was the man who owned the automobile which 
was advertised in the newspaper. The voice at the other 
end of the telephone said that since he had purchased the 
car the OPA ceiling price had been reduced from $3100 
to $2906 and that the car could be sold to the witness only 
if the witness was willing to pay the $3100. Witness testi¬ 
fied that he then called Mr. Bowles at the Office of Price 
Administration. The witness then testified that after sev¬ 
eral additional conversations, he was informed by Mr. 
Haines that he was to make one check for $2906, payable .1 
to the Haines Motor Company, and that he was to pay 
$194 in cash at the time of delivery of the car. This ar- j 
rangement for payment was made approximately the day 
that the car was delivered and it was agreed that the car 
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was delivered on the 30th day of May, 1945. The witness 
then testified. that on May 30,1945, the defendant, Murphy, 
came to the Office of the witness and stated that the car was 
ready for delivery. The witness stated that he then gave 
Mr. Murphy a check for $2906 and that he, Murphy, Mar¬ 
garet Robinson and Mr. David Loth got into the car and 
drove to the Statler Hotel; that the witness went into the 
Statler and cashed a check for $194 and returned to the 
car and gave Mr. Murphy $194 in a roll of bills and said 
to him “Do.you want to count it or will you take my word 
for it?”; that Mr. Murphy said “I will take your word 
for it”; that Mr. Murphy put the money in his pocket and 
drove avravi 

On cross-examination, the witness testified that he did 
not know what telephone number w’as called; that the call 
was placed by his Administrative Assistant and that the 
first time he spoke on the telephone was after the girl in 
'his office had located the party at the other end of the line. 
Witness testified further that the first individual to whom 
he spoke was Mr. Haines. He then stated that the first 
man he talked to was one who identified himself as Mr. 
Murphy and that after talking to Mr. Murphy the witness 
called the Office of Price Administration. The witness fur¬ 
ther testified that the Mr. Murphy gave him another num¬ 
ber and he called that number in an effort to locate Mr. 
Haines. The witness testified further, on cross examina¬ 
tion, that when he called this second number he asked for 
Mr. Haines and the party at the other end of the line said 
it was MrJ Haines speaking; that he then had a conversa¬ 
tion in which the party who identified himself as Mr. 
Haines stated the price of the car to be $3100. Witness 
. further testified that he had obtained a priority for the 
purchase of this car and that the basis of the priority was 
that it was necessary for his transportation from his home 
located at Florida Avenue and Bancroft Place to the New 
Municipal Center. The witness further testified that he 
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had never seen Mr. Haines nor talked to any one who 
represented himself to be Mr. Haines other than over tljie 
telephone. j 

Thereupon MRS. CONSTANCE MARGARET ROBIN¬ 
SON testified that she was employed by the Surplus Prop¬ 
erty Administration as a foreign information assistant 
and that she was so employed during the month of May, 
1945. Witness then testified that about the 15th of May she 
placed a telephone call at the request of her employer, 
Mr. Reiner, to the Haines Motor Company; that she whs 
informed by someone who answered the telephone that Mr. 
Haines was home ill and she was given another telephone 
number and the party stated that that was the home tele¬ 
phone number of Mr. Haines; that she called the number 
given her; that a woman answered the telephone and 
stated that Mr. Haines was not there at that time; that 
she then called the Haines Motor Company again and she 
asked for Mr. Haines and was told that it was Mr. Haines 
speaking. The witness testified that at this point sihe 
placed the telephone call on Mr. Reiner’s line and that 
she listened in on her line. Over objection of defendants’ 
counsel, the witness proceeded to relate the telephone con¬ 
versation which ensued. Accordingly, she testified that he 
asked the party who had been identified as Mr. Haines 
when his automobile would be ready for delivery and that 
Mr. Haines replied that it would be ready in about tjwo 
days; that Mr. Reiner then stated “I will give you a check 
in payment for the motor” and that the voice at the other 
end of the line stated “Yes, that would be all right” put 
that he wanted the full amount of the price in two separate 
sums of money and that Mr. Reiner then said that he would 
give him two checks, one in the amount of $2906 and the 
other in the amount of $194. The witness testified further 
that, at the direction of Mr. Reiner, she prepared the two 
checks previously referred to and made them payable to 
Haines Motor Company and that the following day the 
check for $194 was destroyed and a new one in a like 
amount was made payable to cash. The witness then testi- 
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fied that on thp evening of May 30th a Mr. Murphy came 
to Mr. Reiner’s office; that Mr. Murphy received one check 
for $2906 and that the witness, Mr. Reiner, Mr. Loth and 
Mr. Murphy proceeded to the Statler Hotel where Mr. 
Murphy was given a roll of bills by Mr. Reiner and that 
after receiving the bills Mr. Murphy pulled the car around 
the comer and left. 

On cross examination the witness stated that on the 
15th day of May, 1945 she looked in the telephone direc¬ 
tory for the telephone number of the Haines Motor Com¬ 
pany; that she called the number there listed; that she 
had a conversation with some person at that number; 
that she did uot remember the number she called or the 
name of the person with whom she had the conversation; 
that on the occasion of this call she asked for Mr. Haines 
and that she did not remember what information was given 
her by the party at the other end of the telephone line. 
The witness then testified that approximately one week 
after the 15th of May she again called the Haines Motor 
Company; that she asked for Mr. Haines and she was in¬ 
formed that he was not in and that he was at home ill. 
Accordingly, ^he was given another telephone number; 
that she called this telephone number and someone who 
answered the telephone stated that Mr. Haines was not 
in. That two or three days after this call she again called 
the Haines Motor Company; that she asked for Mr. Haines 
and the man who had answered the telephone said that it 
was Mr. Haines speaking; that this telephone conversa¬ 
tion took place approximately one week before delivery of 
the car. Thereupon the witness, over objection of counsel 
for the defendant, related that she listened on her tele¬ 
phone to the conversation between the party identified as 
Mr. Haines and Mr. Reiner. The court ruled that the witness 
should be permitted to relate the conversation which she 
overheard in this manner and the conversation was, in sub¬ 
stance, the same as that given by Mr. Reiner regarding 
the price to be paid for the automobile. 


15a 


Whereupon MR. OLEN WELLS was called as a witness 
and stated that he was employed as an investigator fop 
the Office of Price Administration; that on the 20th day of 
May, 1945 he did visit the Haines Motor Company and 
while there he had a conversation with Mr. Murphy in 
which Mr. Murphy “quoted the selling price of the auto¬ 
mobile as better than $3,000” and that on the occasion 
when he saw the automobile in question it did not bear 
the tag indicating the ceiling price as required by OP A 
regulations. 

Whereupon it was agreed between counsel for the Ad¬ 
ministrator and the defendant that someone at the Haines 
Motor Company had placed an advertisement in the EVE¬ 
NING STAR some time during the early part of May, 
1945, advertising an automobile, which is the subject of 
this suit, for the sale price of $3,100. 

Whereupon the Court recessed until 10 o’clock A.M. on 
Monday, December 10, 1945. 

I 

Whereupon Mr. Jonas Reiner was recalled and testi¬ 
fied under further cross examination that during the recess 
of the Court he had gone to see Edward M. Curran, United 
States Attorney, to discuss with him a criminal prosecu¬ 
tion of Willis L. Haines. 

! 

Whereupon counsel for the Administrator concluded his 
case. 

Willis L. Haines was called as a witness for the defense 
and testified that he resided at 4219 Ranier Avenue, Mt. 
Ranier, Maryland; that he was an automobile dealer, trad¬ 
ing under the name of the Haines Motor Company; thiat 
he had purchased a 1942 Lincoln convertible coupe which 
was sold to one Jonas Reiner on the 30th day of May, 
1945. Mr. Haines further testified that on the 15th day !of 
February, 1945, he entered Sibley Hospital in a critical 
condition and remained there until the 15th day of April, 
1945, at which time he was taken to his home in an ambu- 
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lance and that from the 15th of April to the 15th of May, 
1945 he was confined to bed at his home and that from the 
15th of May to the 15th of June, 1945 he was permitted 
only slight movement and was allowed to leave his home 
only for short periods of time, for a short drive or for 
fresh air. The witness further testified that from Febru¬ 
ary 15, 1945 until the middle or end of June, 1945, the 
Haines Motor Company was being operated by Mr. Rog¬ 
ers, formerly a salesman, and by Mr. Murphy, a party 
defendant in this action; that from the 15th of February to 
the 15th of M<ay, 1945 he was not at his place of business 
at all and. that from the 15th of May to the 15th of June he 
stopped in at his place of business occasionally but, all 
told, he did not spend over an hour or two at his place 
of business during this period of time. The witness fur¬ 
ther testified that he had been informed that as a result of 
the advertisement which appeared in the EVENING STAR 
this same automobile was sold to a Mr. Leyba, a tobacco 
auctioneer, that the sale went through the finance company, 
the forms were filled out and sent to the local OPA office, 
which office refused to approve the sale, calling atten¬ 
tion to the fdct that the selling price on this automobile 
had been changed from $3100 to $2906. As a result of this 
cut-back in the price the sale to Mr. Leyba was cancelled. 
The witness further testified that later in the month of 
May it was called to his attention that this car would be 
subject to another price reduction of 4% on July 1, 1945 
and he was advised by Mr. Rogers and Mr. Murphy to dis¬ 
pose of the car at the present ceiling price and that he 
accordingly instructed the men in his organization to sell 
the car at the present ceiling. The witness further testi¬ 
fied that he had never had any telephone conversation with 
either Mr. Reiner or his secretary and that at the time of 
the telephone calls testified to by these parties he was not 
actively engaged in the conduct of his business. The wit¬ 
ness further; testified that since this difficulty he had ex¬ 
amined the books of the company; that they reflected that 
he had received $2906 for the sale of this car and the wit- 


ness denied that he had received any other amount. 

Upon cross examination, the witness testified that he 
provided all salesmen with copies of OPA regulations and 
that on the last OPA regulation which he had, which was 
MPR 540, the ceiling price for this car was listed as $31001 
Witness testified further on cross examination that th0 
last amendment to MPR 540 which had been delivered to 

I 

the Haines Motor Company listed the base price of the 
car in question as $2325 and that extras allowed made the 
authorized ceiling price for re-sale $3100. The witness 
testified further that at the time he purchased this auto¬ 
mobile he paid $2325 for it with accessories included. 

Whereupon the defense rested its case and counsel for 
the Administrator and for the defendant argued the case 
before the Court. 


Whereupon the Court stated “The Court thinks the evi¬ 
dence discloses the fact that the sale complained of w-as 
made by the defendants and that that sale vras in excess of 
the ceiling price. 

“The Court also finds that that sale, and the fact th^t 
the sale was in excess of the ceiling price was known t^> 
each defendant, and so the Court finds that the violation 
was willful on the part of each defendant. It follows, then, 
that the injunction should issue as prayed, and it is appro¬ 
priate in the judgment of the Court that treble damages 
should be assessed, and a judgment against the defendants 
for that amount may be entered. 

“I will ask Mr. Walker to prepare suitable finding^, 
present them to counsel for the defendants, and bripg 
them to the Court for settlement.” 


John L. Ingoldsby, Jr. 

Attorney for Defendant, 

Willis L. Haines. 

Albert M. Dreyer 
Attorney for Plaintiff 
Paul A. Porter, Administrator 
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APPEAL FROM TER DISTRICT COURT OF TEE tJElTED ETAHtBB | 
FOR TEE DISTRICT OF COLUMBIA 
— ■■ ■ 

BRIEF BOB APPELLEE j 

STATEMENT OF THE CASE 

The appellant, Willis L. Haines, is an automobile dealer, I 
trading as Haines Motor Company, with an office in the Dis- | 
trict of Columbia. He was the owner of a 1942 Lincoln Con- j 
vertible coupe which was sold by his salesman, appellant, | 
RoberbMurphy, on May 30,1945, to Jonas Reiner for the sum | 
of $3,100 (Jt. Appx. 15a). The sales price was $194 in excess 
of the maximum legal price established by the Office of Price 
Administration under the Emergency Price Control Act of j 
1942. Payment was made in the form of a check in the sum | 
of the ceiling price plus $194 in cash (Jt. Appx. 12a). The un¬ 
disputed evidence showed that Murphy, defendant’s salesman, 
transferred title to and delivered possession of the automobile j 
to Reiner (Jt. Appx. 12a). 

The sale having been made at a price in excess of the legal 
maximum and the purchaser having failed to sue for statutory j 
damages under the provisions of Section 205 (e) of the Emer- i 

(i) J 
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gency Price Control Act of 1942, as amended, 1 the Price Ad¬ 
ministrator brought this action to recover statutory damages 
under that section. At the trial the purchaser, Reiner, was 
permitted to testify that he had read an advertisement for the 
sale of the automobile in the Washington Evening Star (Jt. 
Appx. 11a); that in response to the advertisement Reiner called 
the Haines Motor Company (under which the defendant was 
transacting business) and spoke to defendant Murphy who 
gave and requested him to call another number; that he called 
that number and asked for Mr. Haines; that the party an¬ 
swering that number said that he was Mr. Haines. Over de- 

1 Section 205- (e) reads as follows: 

“If any person selling a commodity violates a regulation, order, or price 
schedule prescribing a TrmTimnm price or maximum prices, the person who 
buys such commodity for use or consumption other than in the course of trade 
or business may, within one year from the date of the occurrence of the 
violation, except as hereinafter provided, bring an action against the seller 
on account of the overcharge. In such action, the seller shall be liable for 
reasonable attorney's fees and costs as determined by the court, plus which¬ 
ever of the following sums is the greater: (1) Such amount not more than 
three times the amount of the overcharge, or the overcharges, upon which 
the action is based as the court in its discretion may determine, or (2) an 
amount not less than $25 nor more than $50, as the court in its discretion 
may determine: Provided, however. That such amount shall be the amount 
of the overcharge or overcharges or $25, whichever Is greater, if the defend¬ 
ant proves that the violation of the regulation, order, or price schedule in 
question was Neither willful nor the result of failure to take practicable pre¬ 
cautions against the occurrence of the violation. For the purposes of this 
section the payment or receipt of rent for defense-area housing accommoda¬ 
tions shall be deemed the buying or selling of a commodity, as the case may 
be; and the word 'overcharge' shall mean the amount by which the con¬ 
sideration exceeds the applicable maximum price. If any person selling a 
commodity violates a regulation, order, or price schedule prescribing a maxi¬ 
mum price or maximum prices, and the buyer either fails to institute an 
action under this subsection within thirty days from the date of the occur¬ 
rence of the violation or is not entitled for any reason to bring the action, 
the Administrator may Institute such action on behalf of the United States 
within such one-year period. If such action is instituted by the Administra¬ 
tor, the buyer shall thereafter be barred from bringing an action for the same 
violation or violations. Any action under this subsection by either the buyer 
or the Administrator, as the case may be, may be brought in any court 
of competent Jurisdiction. A judgment in an action for damages under this 
subsection shall be a bar to the recovery under this subsection of any damages 
in any other action against the same seller on account of sales made to the 
same purchaser prior to the institution of the action in which such judgment 
was rendered." 
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fendant's objection (that a proper foundation had not been j 
laid), Reiner was permitted to relate the conversation. The j 
party claiming to be Haines said he would sell the car for not 
less than $3,100 even though the OPA ceiling was $2,906. 

Some time later Reiner directed his secretary, Mrs. Con¬ 
stance Margaret Robinson, to place a telephone call for Mr. | 
Haines at the Haines Motor Company. She testified that she j 
looked up the number in the telephone book and eventually 
succeeded in getting on the phone a person who said that he j 
was Mr. Haines; and that thereupon she put Mr. Reiner on 
the line and continued to listen in to the conversation at her 
extension (Jt. Appx. 13a, 14a); that she listened in at Reiner's 
request. 

At the trial she (Mrs. Constance Margaret Robinson) was i 
permitted over defendant's objection to relate the conversation. ! 
Ha* testimony corroborated that of Reiner who also related the 
conversation. The substance of it was, that the price of $3,100 
should be paid in two parts, $2,906, the ceiling price, and $194, i 
the excess (Jt. Appx. 14a). 

At the conclusion of the trial, the court gave judgment for 
the Administrator in the sum of $582.00, being three times the 
amount by which the price at which the automobile was sold 
exceeded the maximum lawful price therefor. From that judg¬ 
ment this appeal is taken. 

1 

SUMJCABY OF ABGUXEHT j 

The court did not err in permitting the secretary of the 
purchaser to testify as to a telephone conversation between the 
purchaser and the appellant. The Communications Act (47 j 
U. S. Code 605) does not prohibit one from listening to and j 
testifying as to a telephone conversation at the request of one; 
of the parties thereto. Moreover, that Act does not prohibit 
the introduction of evidence obtained in violation thereto, 
where the evidence is offered by one not participating in the 
violation. 

Nor did the court err in permitting the purchaser to testify j 
as to the telephone conversation which he had with a person 
claiming to be the appellant, inasmuch as it is well settled that 

j 
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'where a person is connected by a telephone with the place of 
business with one with whom he desires to speak and is an¬ 
swered by one who assumes to be such person, it will be pre¬ 
sumed that he is the person he assumes to be. 

The findings of fact and conclusions of law are amply sup¬ 
ported by the evidence. A principal may be held liable for 
statutory damages under the provisions of 205 (e) of the Emer¬ 
gency Price Control Act of 1942, as amended, on account of 
illegal sales made by his agent even though he has no personal 
knowledge of the sale. Furthermore, the evidence shows that 
the appellant, Haines, personally participated in the illegal sale 
involved in this action. 

ABGtftlENT 

I 

The court did not err in permitting the secretary of the pur¬ 
chaser to testify regarding a telephone conversation be¬ 
tween the purchaser and the defendant 

The appellant contends that the court erred in permitting 
the secretary of the purchaser of the automobile to testify 
concerning a telephone conversation between the purchaser 
and a person claiming to be the appellant to which she had 
listened at the purchaser’s request on an extension telephone. 
He bases this contention on the following portion of the Com¬ 
munications Act of June 19, 1934 (48 Stat. 1103, 47 U. S. C. 
605): 

* * * and no person not being authorized by the 
sender shall intercept any communication and divulge 
or publish the existence, contents, substance, purport, 
effect, or the meaning of such intercepted communica¬ 
tion to any person; # # 

In fact thii provision has no application to the case at bar. 
" It is true that the Circuit Court of Appeals for the Second 
Circuit in United States v. Polakoff, 112 F. 2d 888 (C. C. A. 2d), 
held that one who, at the request of one of the parties to a tele- 


phone conversation, listens to the conversation without the j 
knowledge of the other party, may not testify concerning the j 
conversation because of the provisions of the Communications j 
Act quoted above. In United States v. Yee Ping Jong, 26 F. j 
Supp. 69, however, the court held to the contrary, and its ruling j 
was subsequently held to be correct in the case of Goldman v. j 
United States, 316 U. S. 129,134, in which the court said: 

* * * The same view of the scope of the Communi¬ 
cations Act follows from the natural meaning of the | 
term “intercept.” As has rightly been held, this word 
indicates the taking or seizure by the way or before 
arrival at the destined place. It does not ordinarily 
connote the obtaining of what is to be sent before, or | 
at the moment, it leaves the possession of the proposed 
sender, or after , or at the moment, it comes into the 
possession of the intended receiver. * * * [Italics 
supplied.] 

In view of this holding, it is plain that the evidence was properly j 
admitted. 

In any event, however, the provision of the Communications 
Act on which appellant relies does not operate to bar the in- j 
troduction of evidence obtained in violation thereof where the 
evidence is offered by one not participating in the violation. 
In determining whether or not evidence obtained in violation 
of the provision is admissible, the Supreme Court has held that 
the same rules are to be applied that are applied in determining. 
whether or not evidence obtained in violation of constitutional 
guaranty against unlawful searches and seizures is admissible. 
Goldstein v. United States, 316 U. S. 114. Such being the case, 
it is obvious that inasmuch as neither the Administrator nor the 
government were parties to the alleged violation, they were 
free to offer the evidence. Butler v. United States, 153 F. 2d 
993 (C. C. A. 10th); United States v. Pugliese, 153 F. 2d 497 
(C. C. A. 2d). The reason for the exclusion of evidence, com¬ 
petent as such, which has been unlawfully acquired, is that the j 
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exclusion is the only practical way of enforcing the statutory or 
constitutional privilege. As Judge Learned Hand said in 
United States v. Pugliese, 153 F. 2d 497, 499 (C. C. A. 2d): 

In earlier times the action of trespass against the 
offending official may have been protection enough; but 
that is true no longer. Only in case the prosecution 
which itself controls the seizing officials, knows that it 
cannot profit by their wrong, will that wrong be re¬ 
pressed. If so, when the offenders are not responsible 
to the prosecution, they have too remote an interest in 
its success, if they have any at all, to make an exclusion 
a remedy. 

In the present case the evidence as to the conversation, was, 
under the foregoing authorities, clearly admissible since neither 
the Administrator nor the government was a party to the 
alleged violation of the Communications Act. 

In any case, as will be shown later, the error, if any, in ad¬ 
mitting the evidence was harmless. 

n 

The court did not err in permitting the purchaser to testify 
as to his telephone conversations with a person claiming 
to be the defendant 

The appellant also contends that the court erred in per¬ 
mitting the purchaser Reiner to testify concerning the tele¬ 
phone conversation which he had with a person claiming to 
be the defendant. It is claimed that no proper foundation was 
laid for the introduction of this evidence because it was not 
shown that the person with whom the purchaser had the con¬ 
versation was the defendant. There is absolutely no merit to 
this contention. Mr. Reiner testified that his secretary placed 
a telephone call for him and that when the voice answered at 
the other end of the telephone he [Reiner] asked for Mr. 
Haines, and the man he spoke to stated that it was Mr. Haines 
speaking (Jt. Appx. 11a). The secretary testified that she 
placed a telephone call at the request of Mr. Reiner to the 
Haines Motor Company; that she was informed by someone 


who answered the telephone that Mr. Haines was home ill and j 
she was given another telephone number, and that the party j 
stated that that was the home telephone number of Mr. Haines; j. 
that she called the number given her and that a woman an- j 
swered the telephone and stated that Mr. Haines was not there 
at the time; that she again called the Haines Motor Company j 
and asked for Mr. Haines and was told that it was Mr. Haines 
speaking, and that at this point she placed the telephone on j 
Mr. Reiner’s line (Jt. Appx. 13a). This was a sufficient founds | 
tion for the introduction of the evidence as to the telephone j 
conversation, for, as this Court held in Campbell v. Willis, 290 j 
Fed. 271,273: 

_ i 

Where a person, as here, is connected by telephone «r 
wire with the place of business of one with whom he * 
desires to speak, and is answered by one assuming to * 
be such person it will be presumed that he is the person j 
he assumes to be. • ; j 

See also, W. B. Chubb Co. v. Sadler, 284 Fed 710 (C. C. A. \ 
1st); Van Riper v. United States , 13 F. 2d 961 (C. C. A. 2d); 
New York Life Ins. Co. v. SUverstein, 53 F. 2d 986 (C. C. A. j 
8th); Wigmore on Evidence , 3rd Ed. (1940) VoL VII, Section 
2155. 

I 

m ■ I 

The findings of fact and conclusions of law are supported by i 

the evidence | 

.. \ . i 

* j 

Finally, appellant urges that the findings of fact and con- 
elusions of law are unsupported by the evidence. It is undis¬ 
puted that an automobile belonging to the appellant Haines i 
was sold and delivered by his salesman and agent to the pur¬ 
chaser Reiner at a price in excess of the legal maximum. Ap- j 
pellant asserts, however, that under Section 205 (e) of the! 
Emergency Price Control Act, as amended, an individual may 
not be held liable for illegal sales made by his agent unless he 
personally participates in the illegal sales, and that since there 
was no evidence showing any participation by the appellant | 
Haines in the sale to Reiner other than the evidence as to thel 



telephone conversations hereinbefore mentioned, which appel¬ 
lant claims was inadmissible, the judgment against him is 
erroneous. This contention is without merit for two reasons. 

In the first place, as hereinbefore shown, the evidence as 
to the telephone conversations between the purchaser and the 
appellant Haines was competent, relevant, and admissible in 
evidence. The evidence therefore shows that the appellant 
Paines did participate in the illegal sale. 

In the second place, it is well settled that a principal may 
be held liable for statutory damages under Section 205 (e) of 
the Emergency Price Control Act, as amended, on account of 
overceiling sales made by his agent, whether he had personal 
% knowledge thereof or not. Jung v. Bowles, 152 F. 2d 726 
A.. 9th); Bowles v. Lee’s Ice Cream, Inc., 148 F. 2d 113 
* - $A$jr.D. €.); DiMelia v. Bowles, 148 F. 2d 725 (C. C. A. 1st), 
inert; denied 325 U. S. 886; Talbert v. Sims, 143 F. 2d 958 
(C. C. A. 4th); Carter v. Bowles, 56 F. Supp. 278 (D. C. S. C.); 
Bowles v. Dietter, 61F. Supp. 880 (D. C. Conn.). 

CO M C L U SI Oy 

It is respectfully submitted that the judgment should be 
affirmed. 
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